
SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 12 
JUDICIAL OFFICER: CHARLES S TREAT 

HEARING DATE:  02/23/2023 
 

 

1 

 

GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 
 

NOTE PROCEDURE CAREFULLY 
 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 
hearing, counsel or self-represented parties call the department rendering the decision to request 
argument and to specify the issues to be argued. Calling counsel or self-represented parties requesting 
argument must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. 
of his or her decision to appear and of the issues to be argued. Failure to timely advise the Court and 
counsel or self-represented parties will preclude any party from arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or email 
notification to the department of the request to argue and specification of issues to be argued – with a 
STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number is: (925) 608-2686.  Dept. 12’s 
email address is: dept12@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 
communication with the department except as expressly and specifically authorized by the court.  Any 
emails received in contravention of this order will be disregarded by the court and may subject the 
offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the tentative 
ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be attached to the 
proposed order when submitted to the Court for issuance of the order. 
 

    

1. 9:00 AM CASE NUMBER:  C22-00781 
CASE NAME:  OPENING TECHNOLOGIES, INC VS. HARTLEY CONSTRUCTION, INC. 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS ATTORNEY  
FILED BY: HARTLEY CONSTRUCTION, INC. 
*TENTATIVE RULING:* 
 
Moving counsel to appear to explain the “irreconcilable differences” calling for withdrawal. 
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2. 9:00 AM CASE NUMBER:  C22-00987 
CASE NAME:  TABATHA MILLER VS.  WAL-MART ASSOCIATES, INC. 
 HEARING ON DEMURRER TO:  FIRST AMENDED COMPLAINT  
FILED BY: WAL-MART ASSOCIATES, INC. 
*TENTATIVE RULING:* 
 
Defendant Emmy Rodriguez demurs to the first amended complaint (FAC). She is a defendant only as 
to causes of action two (pregnancy disability harassment) and thirteen (intentional infliction of 
emotional distress). Her demurrer to both causes of action is sustained without leave to amend. 

 
Prior Proceedings 

 
There is a procedural and jurisdictional subtext here, which neither side tries to conceal. Plaintiff sued 
three defendants (not counting Does) in her complaint, and again in her first amended complaint: 
Wal-Mart Associates, Inc.; Walmart Inc.; and Emmy Rodriguez. Plaintiff is evidently of diverse 
citizenship from the two corporate defendants, but not from Rodriguez. Defendants removed the 
case to federal court on the basis of diversity, asserting that Rodriguez was a sham defendant against 
whom no genuine cause of action was pleaded, and thus was fraudulently joined in the complaint to 
defeat diversity. 
 
The District Court (Chief Judge Seeborg) granted plaintiff’s motion to remand the case to state court 
for lack of diversity. Examining the causes of action asserted against Rodriguez, the District Court 
agreed with defendants that the original complaint did not state viable claims for relief. The Court 
held, however, that it was possible that amendment might serve to state viable causes of action 
against Rodriguez. For that reason, the District Court declined to treat Rodriguez as a sham 
defendant, and therefore remanded the case for lack of complete diversity. Naturally, it left it to this 
Court to determine whether Rodriguez would remain as a defendant in the case after amendment 
and demurrer. 
 
There are two important consequences to be drawn from this brief procedural history. First, although 
this is technically the first demurrer (or equivalent federal pleadings motion) that plaintiff has faced in 
this case, it is not really the first substantive challenge to whether plaintiff states a viable cause of 
action against Rodriguez. That precise point was at the core of plaintiff’s remand motion, and was 
actually litigated on that motion – and, at that time and on the original complaint, it was decided 
against plaintiff, albeit with leave to amend. And second, those proceedings unmistakably drew 
plaintiff’s attention to the importance of making actionable allegations against Rodriguez in 
particular. 
 
Accordingly, it is fair at this juncture to assume that plaintiff, having read the remand order, has now 
made all the particular allegations that she thinks she can make against Rodriguez individually. The 
focus of this demurrer is on the allegations that name Rodriguez, and especially on the only one that 
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is newly added since Judge Seeborg evaluated the viability of the allegations against Rodriguez. 
 
Plaintiff’s First Amended Complaint 
 
The FAC lists twenty-five separate causes of action. Of these, however, all but two are alleged only 
against the corporate defendants – not Rodriguez. 
 
Plaintiff alleges that she worked at Walmart in Antioch starting in December 2018. (FAC ¶7.) Her 

employment with Walmart was terminated in July 2022. (FAC ¶27.) Plaintiff was a valued employee 

for about the first year of her employment. (FAC ¶ 7.)  

Defendant Rodriguez was a Front End Lead Manager and/or People Lead at Walmart’s Contra Costa 

store and was a managing agent of Walmart. (FAC ¶ 3.) Although not clearly alleged, it appears that 

the parties agree that Rodriguez worked at the Antioch store.  

Plaintiff learned she was pregnant with a high-risk pregnancy in February 2020 and tried to speak with 

her supervisors to request accommodations, including additional rest breaks. (FAC ¶ 9.) At least two 

supervisors turned plaintiff away and refused to provide accommodations. (FAC ¶ 9.) Sometimes 

Plaintiff would need to sit down due to her high-risk pregnancy. Plaintiff’s supervisors knew of her 

condition, but would mock and harass plaintiff for sitting down. (FAC ¶ 10.)  

On March 2, 2020, plaintiff was required to undergo surgery where she miscarried the pregnancy and 

almost lost her life. (FAC ¶ 11.) Plaintiff took a leave of absence. (FAC ¶ 12.) When plaintiff returned 

from leave, the harassment by her supervisors and others intensified. The harassment often related 

to plaintiff’s ongoing need for rest breaks, which were typically taken late or excluded altogether. 

(FAC ¶ 12.)  

In July 2020, plaintiff was exposed to COVID-19 and was required to quarantine. Plaintiff submitted 

the necessary leave approvals to Walmart’s leave administrator Sedgwick, but management would 

nefariously change plaintiff’s entries in the Sedgwick portal, complicating plaintiff’s leave and causing 

plaintiff to fear she would be wrongfully terminated. (FAC ¶ 14.) In November 2020, plaintiff was 

exposed to COVID-19 and was required to quarantine. While quarantining, Walmart terminated 

plaintiff’s employment. Plaintiff disputed the termination and was reinstated two months later. (FAC 

¶ 15.)  

During her employment with Walmart, plaintiff applied for the position of Garden Manager and for 

Lead Home Lines Manager, but was denied these positions. (FAC ¶ 16.) Plaintiff filed at least two 

formal complaints of discrimination, harassment and failure to accommodate with Walmart’s ethics 

department. (FAC ¶ 17.)  

Plaintiff was harassed and mistreated in retaliation for making complaints to the ethics department. 
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This harassment included micromanaging plaintiff, excluding plaintiff from rest breaks, making 

comments about plaintiff taking rest breaks, refusing to engage in the interactive process and 

providing reasonable accommodations, denying plaintiff promotions, stalking plaintiff during rest 

breaks, messing with plaintiff’s leave paperwork, making comments about plaintiff sitting down and 

setting up plaintiff to fail. (FAC ¶ 18.)  

On November 11, 2020, plaintiff submitted a charge of discrimination with the EEOC. After submitting 

the charge, plaintiff experienced retaliation, harassment and mistreatment, including 

micromanagement, being excluded from rest breaks, comments about plaintiff taking rest breaks, 

stalking plaintiff during rest breaks and setting up plaintiff to fail. (FAC ¶ 19.)  

Plaintiff took a second leave of absence from January to May 2021. During this leave, plaintiff was 

wrongfully terminated and again had to fight for reinstatement. (FAC ¶ 20.) The discrimination, 

harassment, retaliation and mistreatment continued. (FAC ¶ 21.)  

On May 2, 2022, plaintiff was wrongfully removed from the work schedule for two weeks. Plaintiff 

contacted her manager and was told that plaintiff was on a leave of absence. Plaintiff was told to 

check with Sedgwick (the leave administrator). (FAC ¶ 21.) Plaintiff contacted Sedgwick and they 

seemed confused about her leave. (FAC ¶ 22.) Plaintiff believes that Rodriguez was messing with 

plaintiff’s scheduling in retaliation for including Rodriguez in her complaints. Plaintiff’s belief is based 

on Rodriguez repeatedly attempting to get rid of plaintiff and improperly altering plaintiff’s schedule. 

(FAC ¶ 22.) 

In May or June 2022, plaintiff complained to Walmart about safety issues in the self-checkout area. 

Plaintiff told store security and management that irate customers were verbally and physically 

threatening plaintiff. As a result of an incident with one particular customer, plaintiff’s depression and 

anxiety increased and she had to go home for the day. Before going home, plaintiff told her manager 

that she would not be able to work her shift the following day because of her depression and anxiety 

and fears for her safety. The manager told plaintiff this was fine, but Walmart counted this absence as 

an attendance occurrence. (FAC ¶ 24.) (An attendance occurrence is not defined, but it appears to be 

some sort of negative mark on plaintiff’s employment record.)  

Plaintiff did not work on Fridays and Saturdays for religious reasons. Management knew of this, yet 

management began scheduling plaintiff for Fridays and Saturdays so she would incur attendance 

occurrences. (FAC ¶ 25.) Plaintiff complained to manager Samantha about being scheduled on these 

days and Samantha told plaintiff that Rodriguez was scheduling plaintiff for those days even though 

plaintiff was not supposed to work those days. (FAC ¶ 26.)  

Allegations Against Rodriguez 
 
Plaintiff’s present opposition brief seeks to adduce a number of paragraphs that are alleged only 
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against “management” or “defendants”. Given the history of the pleadings and the known factor that 
this demurrer would focus on what plaintiff could allege against Rodriguez in particular, however, the 
Court disregards those. If plaintiff believed she could make those allegations against Rodriguez by 
name, she would surely have done so. 
 
There are only three paragraphs in the FAC that actually name Rodriguez, and only one of those 
(¶ 110) is new since Judge Seeborg’s evaluation. Other paragraphs, however, provide needed context 
and antecedent allegations, relevant to assessing what is alleged against Rodriguez. 
 

Defendant EMMY RODRIGUEZ ("Defendant Rodriguez") was, at all times relevant, a 
Front End Lead Manager and/or People Lead at Defendant Walmart's Contra Costa, 
California store, and was a managing agent of Defendant Walmart with respect to the 
matters alleged herein. 
 
Plaintiff was also harassed and mistreated in retaliation for making complaints to 
Defendant Walmart's Ethics Department. The harassment and mistreatment included 
micromanaging Plaintiff, excluding Plaintiff from rest breaks, making comments about 
Plaintiff taking rest breaks, refusing to engage in the interactive process and provide 
reasonable accommodation, denying her promotions, stalking her during rest breaks, 
messing with her leave paperwork, making comments about her sitting down, and 
setting up Plaintiff to fail. 
 
On or about November 11, 2020, Plaintiff submitted a Charge of Discrimination with 
the Equal Employment Opportunity Commission. After submitting her Charge, 
Plaintiff again experienced retaliation, harassment, and mistreatment, including 
further micromanagement, being excluded from rest breaks, comments about 
Plaintiff taking rest breaks, stalking Plaintiff during rest breaks, and setting up Plaintiff 
to fail. 
 
The discrimination, harassment, retaliation, and mistreatment have continued to 
date. For example, on or about May 2, 2022, Plaintiff was wrongfully removed from 
the work schedule for two weeks. Plaintiff contacted her manager and was told that 
Plaintiff was on a leave of absence. Plaintiff explained that she had not been in touch 
with Sedgwick for some time and had not made any recent requests for a leave. 
Plaintiff's manager told her to contact Sedgwick. 
 
Plaintiff contacted Sedgwick and Sedgwick seemed confused about her leave. Plaintiff 
believes Defendant Rodriguez was messing with Plaintiff's scheduling in retaliation for 
including Defendant Rodriguez in her complaints. Plaintiff's belief is based on 
Defendant Rodriguez repeatedly attempting to get rid of Plaintiff and improperly 
altering Plaintiff's schedule. 
 
Plaintiff complained to manager Samantha (LNU) about being scheduled for Fridays 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 12 
JUDICIAL OFFICER: CHARLES S TREAT 

HEARING DATE:  02/23/2023 
 

 

6 

 

and Saturdays. Samantha apologetically explained that Defendant Rodriguez was 
scheduling Plaintiff for those days even though Plaintiff was not supposed to work 
those days. 
 
Here, Plaintiff opposed Defendants wrongful and illegal actions and engaged in 
protected activity, including when she complained about Defendant Rodriguez, when 
she complained about Defendant Walmart not providing Plaintiff and other workers 
with a safe work environment, and when she was unable to work in the self-checkout 
area due to workplace safety concerns. At the time she complained, Plaintiff had 
reasonable cause to believe that the information complained about disclosed a 
violation and/or noncompliance with law. 

 
FAC ¶ ¶ 3, 18, 19, 21, 22, 26, 110. 
 
Second Cause of Action: Pregnancy Disability Harassment 
 
To state a claim for disability harassment in violation of the FEHA, plaintiff must allege facts showing 
that “(1) she is a member of a protected class; (2) she was subjected to unwelcome harassment; (3) 
the harassment was based on her protected status; (4) the harassment unreasonably interfered with 
her work performance by creating an intimidating, hostile, or offensive work environment; and (5) 
defendants are liable for the harassment.” (Ortiz v. Dameron Hospital Assn. (2019) 37 Cal.App.5th 
568, 581.)  “The law prohibiting harassment is violated [w]hen the workplace is permeated with 
discriminatory intimidation, ridicule and insult that is sufficiently severe or pervasive to alter the 
conditions of the victim's employment and create an abusive working environment.…All harassment 
claims require severe or pervasive conduct.” Caldera v. Department of Corrections & 
Rehabilitation (2018) 25 Cal.App.5th 31, 38 (internal quotation marks omitted). 

“[H]arassment consists of conduct outside the scope of necessary job performance, conduct 
presumably engaged in for personal gratification, because of meanness or bigotry, or for other 
personal motives. Harassment is not conduct of a type necessary for management of the employer's 
business or performance of the supervisory employee's job.” Reno v. Baird (1998) 18 Cal.4th 640, 
645-46. 
 
Here, the FAC does allege that Rodriguez took adverse or hostile actions against plaintiff. Rodriguez 
argues that nothing she is accused of doing was sufficiently “severe or pervasive” to qualify as 
harassment under this legal test. We need not decide that point, however, because there is another, 
clearer problem with plaintiff’s harassment allegations against Rodriguez: The harassment is alleged 
to have been done for reasons other than pregnancy disability. “Defendant Rodriguez was messing 
with Plaintiff’s scheduling in retaliation for including Defendant Rodriguez in her complaints. Plaintiff’s 
belief is based on Defendant Rodriguez repeatedly attempting to get rid of Plaintiff and improperly 
altering Plaintiff’s schedule.” FAC ¶ 22 (emphasis added); see also ¶ 110. That is not an allegation of 
harassment based on plaintiff’s protected status as a pregnant woman. 
 
It is an allegation of retaliation by Rodriguez against plaintiff for making complaints and protests 
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about her treatment. That, however, is not actionable against an individual supervisor or member of 
management, but only against the employer itself. “[W]e conclude that the employer is liable for 
retaliation under section 12940, subdivision (h), but nonemployer individuals are not personally liable 
for their role in that retaliation.” Jones v. Lodge at Torrey Pines Partnership (2008) 42 Cal.4th 1158, 
1173. 
 
Thirteenth Cause of Action: Intentional Infliction of Emotional Distress 
 
The substantive standards for pleading and proving a cause of action for intentional infliction of 
emotional distress (IIED) are well settled, and they are quite demanding. 
 

A cause of action for intentional infliction of emotional distress exists when there has 
been (1) extreme and outrageous conduct by the defendant with the intention of 
causing, or reckless disregard of the probability of causing, emotional distress; (2) the 
plaintiff has suffered severe or extreme emotional distress; and (3) the defendant's 
outrageous conduct was the actual and proximate causation of the emotional 
distress. (Hughes v. Pair (2009) 46 Cal.4th 1035, 1050; .) “A defendant's conduct is 
‘outrageous’ when it is so “extreme as to exceed all bounds of that usually tolerated 
in a civilized community.” [Citation.] And the defendant's conduct must be “intended 
to inflict injury or engaged in with the realization that injury will result.” (Hughes, at 
pp. 1050–1051.) 
 
“Liability for intentional infliction of emotional distress ‘“does not extend to mere 
insults, indignities, threats, annoyances, petty oppressions, or other trivialities.” 
[Citation.]’ [Citations] … . [¶] With respect to the requirement that a plaintiff show 
severe emotional distress, [the Supreme Court] has set a high bar. ‘Severe emotional 
distress means “emotional distress of such substantial quality or enduring quality that 
no reasonable [person] in civilized society should be expected to endure it.” (Hughes 
v. Pair, supra, 46 Cal.4th at p. 1051.) It is for the court to determine in the first 
instance whether the defendant's conduct may reasonably be regarded as so extreme 
and outrageous as to permit recovery. (Chang v. Lederman (2009) 172 Cal.App.4th 67, 
87; Fowler v. Varian Associates, Inc. (1987) 196 Cal.App.3d 34, 44.) 

 
Jackson v. Mayweather (2017) 10 Cal.App.5th 1240, 1265. As to the degree of emotional distress 
required, the tort does not turn on plaintiff’s own subjective and idiosyncratic emotional 
vulnerability. The standard is an objective one – whether any reasonable person would have been so 
severely affronted that “no reasonable person in civilized society should be expected to endure it”. 
 
Here, Rodriguez is accused of only very limited adverse actions. She is accused generally of “messing 
with” plaintiff’s work schedule, and more specifically, of scheduling plaintiff to work on Fridays and 
Saturdays despite knowing that plaintiff was not supposed to be scheduled for those days because of 
her religious practices. If those allegations are true, they do present a grievance that plaintiff could 
feel against Rodriguez, a source of irritation and resentment. What they do not present, however, is 

https://advance.lexis.com/document/searchwithindocument/?pdmfid=1000516&crid=37c02545-9d65-4cab-b05a-25a3c22521a0&pdsearchwithinterm=demurrer&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=zssyk&prid=fef22465-9fa8-40bc-95da-2157c06fe659
https://advance.lexis.com/document/searchwithindocument/?pdmfid=1000516&crid=37c02545-9d65-4cab-b05a-25a3c22521a0&pdsearchwithinterm=demurrer&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=zssyk&prid=fef22465-9fa8-40bc-95da-2157c06fe659
https://advance.lexis.com/document/searchwithindocument/?pdmfid=1000516&crid=37c02545-9d65-4cab-b05a-25a3c22521a0&pdsearchwithinterm=demurrer&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=zssyk&prid=fef22465-9fa8-40bc-95da-2157c06fe659
https://advance.lexis.com/document/searchwithindocument/?pdmfid=1000516&crid=37c02545-9d65-4cab-b05a-25a3c22521a0&pdsearchwithinterm=demurrer&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=zssyk&prid=fef22465-9fa8-40bc-95da-2157c06fe659
https://advance.lexis.com/document/searchwithindocument/?pdmfid=1000516&crid=37c02545-9d65-4cab-b05a-25a3c22521a0&pdsearchwithinterm=demurrer&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=zssyk&prid=fef22465-9fa8-40bc-95da-2157c06fe659
https://advance.lexis.com/document/searchwithindocument/?pdmfid=1000516&crid=37c02545-9d65-4cab-b05a-25a3c22521a0&pdsearchwithinterm=demurrer&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=zssyk&prid=fef22465-9fa8-40bc-95da-2157c06fe659
https://advance.lexis.com/document/searchwithindocument/?pdmfid=1000516&crid=37c02545-9d65-4cab-b05a-25a3c22521a0&pdsearchwithinterm=demurrer&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=zssyk&prid=fef22465-9fa8-40bc-95da-2157c06fe659
https://advance.lexis.com/document/searchwithindocument/?pdmfid=1000516&crid=37c02545-9d65-4cab-b05a-25a3c22521a0&pdsearchwithinterm=demurrer&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=zssyk&prid=fef22465-9fa8-40bc-95da-2157c06fe659
https://advance.lexis.com/document/searchwithindocument/?pdmfid=1000516&crid=37c02545-9d65-4cab-b05a-25a3c22521a0&pdsearchwithinterm=demurrer&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=zssyk&prid=fef22465-9fa8-40bc-95da-2157c06fe659
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anything even remotely approaching the level of outrageousness required to plead a valid claim for 
IIED. Scheduling manipulation, even if improper, cannot amount to conduct so “extreme as to exceed 
all bounds of that usually tolerated in a civilized community.” (Jackson, 10 Cal.App.5th at 1265, 
quoting Hughes, 46 Cal.4th at 1050.) Nor could such conduct cause an objective reasonable person to 
feel the degree of severe emotional distress required for this tort. 
 
Leave to Amend 
 
As commented above, at this point it must be assumed that plaintiff was consciously aware of the 
need to plead actionable allegations against Rodriguez personally, and that she has taken the best 
shot she can at doing so. Accordingly, there appears to be no point in allowing further leave to 
amend. 
 
If plaintiff seeks to contest this tentative to seek further leave to amend, she should come to the 
hearing armed with a specific proposal of how she intends to amend; argument as to how the 
amendment will salvage her complaint against Rodriguez; and explanation as to why such allegations 
have not been made heretofore. 
 

Defendants’ request for judicial notice of the United States District Court for the Northern District of 

California’s ruling on Plaintiff’s Motion to Remand is granted. 

 

The hearing on “status of removal”, calendared for March 6, is vacated. The case is set for CMC on 

April 17, 2023 at 8:30 a.m. (If the case is again removed in the meantime, that hearing will be vacated, 

as this Court will no longer have jurisdiction over the matter.) 

 
 

  
    

3. 9:00 AM CASE NUMBER:  C22-01819 
CASE NAME:  JAYSON WALTERS VS.  RINA AMINOV 
 HEARING IN RE:  MOTION FOR LEAVE TO AMEND COMPLAINT FILED BY JAYSON D WALTERS ON 1-
20-23  
FILED BY:  
*TENTATIVE RULING:* 
 
Plaintiff’s motion to file an amended complaint is denied. 
 
Plaintiff has not yet secured valid service of process in this case against defendant Amirov; her motion 
to quash service was granted. Amirov has appeared, however, with a cursory request to dismiss the 
case (which was rejected). Accordingly, plaintiff does require leave of court to amend. (Proposed 
defendant Quam is not a party in the case.) 
 
At a previous CMC the Court had informally observed that plaintiff’s existing complaint is virtually 

https://advance.lexis.com/document/searchwithindocument/?pdmfid=1000516&crid=37c02545-9d65-4cab-b05a-25a3c22521a0&pdsearchwithinterm=demurrer&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=zssyk&prid=fef22465-9fa8-40bc-95da-2157c06fe659
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devoid of any factual allegations. The present motion is presumably his response to that admonition. 
However, the proposed amended complaint(s) are impermissible. Plaintiff may again seek to amend 
with more substantively appropriate allegations and theories if he wishes; he may rest on the existing 
deficient complaint, which will likely result in dismissal for lack of any allegations; or he may conclude 
that this litigation is taking him nowhere and abandon the effort. It’s up to him where he goes from 
here. 
 
In the first place, plaintiff’s motion states that a copy of the proposed amended complaint is attached 
as “Exhibit ‘A,B’” [sic]. Exhibits A and B to the motion are two different proposed complaints, both 
dated with the same date as the motion. The Court cannot tell which of the two amended complaints 
plaintiff is proposing to file. (Moreover, one of them has “(insert date)” at several points, and it 
appears plaintiff neglected to insert any date in what the Court assumes was form pleading language 
borrowed from somewhere.) 
 
In any event, the proposed complaint(s), insofar as their content can be understood, are facially 
frivolous and beyond this Court’s jurisdiction. The proposed complaints do not spell out their asserted 
factual allegations in any but the most conclusory and general terms. The Court surmises, however, 
that plaintiff and defendant Aminov are parties to a child-support case in the Court’s family law 
division, over which proposed defendant Quam is presiding. Plaintiff is evidently dissatisfied with the 
results he has obtained in that action. 
 
As against defendant Amirov, plaintiff is apparently seeking to re-raise the same issues (principally 
whether plaintiff is or is not the father of the child or children in question) that were already litigated 
and decided in family court (presumably adversely to plaintiff). This is an impermissible attempted 
collateral attack on the results in the family-law case. If plaintiff thinks the results in the family-law 
case were legally wrong, and if his time to appeal has not run, he can file an appeal – but not in this 
Court, which is not an appellate court and has no jurisdiction to review the results or judgment 
entered in another case in the same Court. He cannot obtain a relitigation of the same factual 
questions by filing a separate civil lawsuit. 
 
Moreover, if plaintiff is seeking damages from Amirov based on her litigating (and, apparently, 
winning) the family-law case, he will face an insuperable obstacle of her defense of privilege for 
judicial proceedings. See generally Civil Code § 47(b). 
 
As against proposed defendant Quam, plaintiff faces the same obstacles as above, plus another one: 
As a judicial officer, Quam is entirely immune from lawsuit based on her conduct of and decisions in a 
judicial proceeding. See generally, e.g., Bergeron v. Boyd (2014) 223 Cal.App.4th 877; Howard v. 
Drapkin (1990) 222 Cal.App.3d 843. 
 
Finally, as the Court has had previous occasion to warn plaintiff in this and a related case, he should 
give thought to the risks he is running under the so-called anti-SLAPP law, Code of Civil Procedure 
§ 425.16. Obviously, the Court is not ruling on anti-SLAPP proceedings not yet filed in this case. If 
either of these defendants were to hire an attorney to defend against the case, however, plaintiff 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 12 
JUDICIAL OFFICER: CHARLES S TREAT 

HEARING DATE:  02/23/2023 
 

 

10 

 

faces a serious risk that he could end up being responsible for paying the other side’s attorney fees. 
 

 

  
    

4. 9:00 AM CASE NUMBER:  C22-02548 
CASE NAME:  GEORGE GONZALEZ VS. ARMANINO LLP 
 *HEARING ON MOTION IN RE:  TO STAY ALL PROCEEDINGS  
FILED BY: ARMANINO LLP 
*TENTATIVE RULING:* 
 
On the Court’s own motion, the motion is continued to March 2, 2023, at 9:00 a.m. 
 

 

  
    

5. 9:00 AM CASE NUMBER:  MSC20-01186 
CASE NAME:  ANGELO KALAVERAS VS NCR CORPORATION 
 *HEARING ON MOTION IN RE:  PRELIMINARY APPROVAL OF CLASS SETTLEMENT  
FILED BY: KALAVERAS, ANGELO 
*TENTATIVE RULING:* 
 

Plaintiffs Angelo Kalaveras and Emad Missreezadah move for preliminary approval of their 
class action and PAGA settlement with defendant NCR Corporation. The motion is granted. 

Background and Settlement Terms 

The two plaintiffs in this case initially filed separate actions in different counties. Kalaveras 
filed a class action in this County, and amended the complaint to add a PAGA claim. NCR removed the 
case to federal court based on the Class Action Fairness Act. Kalaveras’s class claims were then 
dismissed, and the action remanded to this Court. Meanwhile, Missreezadah filed a PAGA-only case in 
Los Angeles County. The latter case was dismissed voluntarily, and Missreezadah was added by 
amendment as a plaintiff in the Contra Costa action. After a successful mediation, by agreement and 
pursuant to the settlement agreement, plaintiffs filed the present operative complaint including both 
class and PAGA claims. 

The settlement would create a gross settlement fund of $1,000,000. The class representative 
payment to the plaintiffs would be $10,000 each, totaling $20,000. Attorney’s fees would be 
$333,333 (one-third of the settlement). Litigation costs would not exceed $21,000. The settlement 
administrator’s costs are capped at $12,000. PAGA penalties would be $50,000, resulting in a 
payment of $37,500 to the LWDA. The net amount paid directly to the class members would be about 
$576,000. The fund is non-reversionary. There are an estimated 781 class members. Based on the 
estimated class size, the average net payment for each class member is approximately $1,280, 
although the payment will vary from class member to class member based on proration. 

The entire settlement amount will be deposited with the settlement administrator within 15 
days after final approval of the settlement. Checks will be mailed to participating class members 
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within 15 days after funding. 

The proposed settlement would certify a class of all current and former hourly non-exempt 
employees employed by NCR in California between June 25, 2019 and July 19, 2022. 

The class members will not be required to file a claim. Class members may object or opt out 
of the settlement. (Aggrieved employees cannot opt out of the PAGA portion of the settlement.) 
Funds would be apportioned to class members based on the number of work weeks worked during 
the class period.  

Settlement checks must be cashed within 180 days. Reminders will be sent 120 days after the 
check mailings to any class members who have not cashed their checks. Any funds remaining 
uncashed will be paid to the Controller’s Unclaimed Property Fund. 

The settlement contains release language covering all claims and causes of action, alleged or 
which could have reasonably been alleged based on the allegations in the operative pleading, 
including a number of specified claims. Under recent appellate authority, the limitation to those 
claims with the “same factual predicate” as those alleged in the complaint is critical. (Amaro v. 
Anaheim Arena Mgmt., LLC (2021) 69 Cal.App.5th 521, 537 [“A court cannot release claims that are 
outside the scope of the allegations of the complaint.” “Put another way, a release of claims that goes 
beyond the scope of the allegations in the operative complaint’ is impermissible.” (Id., quoting 
Marshall v. Northrop Grumman Corp. (C.D.Cal. 2020) 469 F.Supp.3d 942, 949.) 

Formal discovery was undertaken, resulting in the production of substantial documents. The 
matter settled after arms-length negotiations, which included a session with an experienced mediator 
in April 2022.  

Counsel also has provided an analysis of the case, and how the settlement compares to the 
potential value of the case, after allowing for various risks and contingencies. This included an 
estimate of class claims at a maximum damages liability of a little under $4 million. The settlement is 
about a quarter of that amount. Counsel explained that the claims in the case center on allegations of 
violations with respect to meal, rest, and other breaks. Defendant contends that it has facially valid 
policies and timekeeping systems, and that there is no evidence that actual practice diverges 
materially from the policies. Moreover, these factors cast doubt on whether the claims would prove 
suitable for class treatment. 

The potential liability needs to be adjusted for various evidence and risk-based contingencies, 
including problems of proof. PAGA penalties are difficult to evaluate for a number of reasons: they 
derive from other violations, they include “stacking” of violations, the law may only allow application 
of the “initial violation” penalty amount, and the total amount may be reduced in the discretion of 
the court. (See Labor Code § 2699(e)(2) [PAGA penalties may be reduced where “based on the facts 
and circumstances of the particular case, to do otherwise would result in an award that is unjust 
arbitrary and oppressive, or confiscatory.”]) 

Counsel attest that notice of the proposed settlement was transmitted to the LWDA 
concurrently with the filing of the motion.  
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A. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.” 
(See also Amaro v. Anaheim Arena Mgmt., LLC, supra, 69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements. 

(Id., at 64.) The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]” (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement. 
First, public policy generally favors settlement. (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.) Nonetheless, the court should not approve an agreement contrary to law or public 
policy. (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.) Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.” (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.) As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.” (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

B. Attorney Fees 

Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory. Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check. In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable. It stated: “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.” (Id., at 505.) Following typical practice, however, 

the fee award will not be considered at this time, but only as part of final approval.  

Similarly, litigation costs and the requested representative payment of $10,000 for each 

plaintiff will be reviewed at time of final approval. Criteria for evaluation of representative payment 

requests are discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-
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07. 

C.  Discussion and Conclusion 

Subject to the submission of the declaration in question, the Court finds that the settlement is 

sufficiently fair, reasonable, and adequate to justify preliminary approval.  

Counsel is  directed to prepare an order reflecting this entire tentative ruling, the other 

findings in the previously submitted proposed order, and to obtain a hearing date for the motion for 

final approval from the Department clerk. Other dates in the scheduled notice process should track as 

appropriate to the hearing date. The ultimate judgment must provide for a compliance hearing after 

the settlement has been completely implemented. Plaintiffs’ counsel are to submit a compliance 

statement one week before the compliance hearing date. Five percent of the attorney’s fees are to be 

withheld by the claims administrator pending satisfactory compliance as found by the Court. 
 

  
    

6. 9:00 AM CASE NUMBER:  MSC20-01312 
CASE NAME:  ANGELES VS IKRUSHER INC 
 SPECIAL SET HEARING RE:  COMPLIANCE HEARING  
FILED BY:   
*TENTATIVE RULING:* 
 
The Final Accounting is approved. 
 

 

  
    

7. 9:00 AM CASE NUMBER:  MSC20-02646 
CASE NAME:  DELGADO VS ORINDA CARE CENTER 
 HEARING IN RE:  FINAL APPROVAL OF CLASS ACTION SETTLEMENT  
FILED BY:  
*TENTATIVE RULING:* 
 
This date for a final approval hearing was set by the preliminary approval order last October. Nothing 
has been received since then, however, including no motion for final approval and no report on 
carrying out the preliminary approval. Accordingly, this matter is taken off calendar. The parties may 
file a noticed motion for final approval. 
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8. 9:00 AM CASE NUMBER:  MSC21-00901 
CASE NAME:  LANCE JORGENSEN VS.  BILL BRANDT FORD INC A CALIFORNIA CORPORATION 
 *HEARING ON MOTION IN RE:  APPLICATION FOR LEAVE TO FILE 2ND AMENDED COMPLAINT  
FILED BY: CHAYREZ, NORMA 
*TENTATIVE RULING:* 
 
The motion for leave to file a second amended complaint, adding a new (substitute) plaintiff, is 
denied.  The Court agrees with defendant that the proposed new plaintiff is unsuitable. 
 
This case was filed by plaintiff Jorgensen in May 2021 as a class action and PAGA case. In August of 
that year, Jorgensen and defendant reached a settlement of all of his individual claims.  In February 
2022 Jorgensen’s individual claims were dismissed, but the Court granted leave for plaintiff’s counsel 
to conduct discovery (including Bel Aire West notice) to seek to identify another plaintiff who would 
be willing and able to take over as the named plaintiff, class representative, and PAGA aggrieved 
plaintiff in this case. 
 
For reasons not well explained, it took plaintiff’s counsel the better part of a year to identify a 
candidate for substitute plaintiff. In October 2022 the Court set an OSC for hearing on December 6, 
indicating that the case would be dismissed if no suitable plaintiff were forthcoming. At the December 
6 hearing, plaintiff’s counsel identified the present proposed plaintiff – Norma Chayrez. Defendant, 
after checking on Chayrez’s work history, declined to stipulate to the amendment. 
 
Plaintiff seeks to present this motion as a routine “no-brainer” motion to amend, of the kind that 
should not be controversial. What this conceals, however, is what defendant presents as to Chayrez, 
uncontradicted by plaintiff’s counsel. She in fact worked at defendant only two days, in February 
2020. During that time she did not even complete her employment application and intake paperwork, 
let alone receiving training on job performance, or on punching in and out on the employee 
timekeeping system. Although the substance of the complaint in this case focuses on the application 
of commission and premium pay in calculating overtime rates, Chayrez in fact never received any 
commission or premium pay. She voluntarily quit her abortive employment with defendant for 
reported personal and family reasons. She did not send any notice letter to LWDA during the year 
after her employment. In short, it does not appear that Chayrez suffered any of the violations alleged 
against defendant; she is not a member of the purported class, and cannot serve as an aggrieved 
employee for PAGA purposes. 
 
Given that the attorneys met and conferred about the proposed amendment, the Court must assume 
that plaintiff’s counsel were fully aware of these issues before filing this motion. Nothing in their 
motion papers addresses these problems, or even acknowledges them. Plaintiff’s counsel has filed no 
reply brief. 
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Unless counsel has some other plan for promptly coming up with a plaintiff in this case, the Court 
intends to dismiss the case at the upcoming CMC on February 28, pursuant to the Court’s prior OSC. 
 
Defendant’s request for judicial notice is denied as irrelevant. 
 

 

  
    

9. 9:05 AM CASE NUMBER:  MSC20-00518 
CASE NAME:  ROB HILL VS.  SPECIALTY WELDING AND TURNAROUNDS, LLC 
 *HEARING ON MOTION IN RE:  SUMMARY JUDGMENT/ADJUDICATION (CONTINUED FROM 
2/16/23)  
FILED BY:  
*TENTATIVE RULING:* 
 

Before the Court is a motion for summary judgment, or alternatively, motion for summary 
adjudication of issues, filed by defendant Tesoro. For the reasons set forth, the motion for summary 
judgment is granted. The Court need not reach all of the issues raised by the parties. It is sufficient to 
focus only on those issues relating to which entity or entities were responsible as the employer(s) of 
plaintiff Hill – Tesoro, or co-defendant Specialty Welding and Turn Arounds, LLC (SWAT). 

Background  

This action arises out of plaintiff's employment as a journeyman pipefitter for approximately three 
weeks from February 28 to March 19, 2019 at an oil refinery in Martinez owned and operated by 
defendant Tesoro. (Second Amended Complaint (2AC) ¶ 8.) The Martinez Refinery was previously 
owned by Marathon Petroleum Corporation, which was originally named as a defendant but was later 
dismissed and Tesoro added when plaintiff determined that Tesoro owned the refinery. (2AC ¶ 12.)  

Plaintiff asserts wage and hour violations. He contends he was not paid for time he spent donning his 
protective gear required for his work at the Martinez refinery and for time spent in "mandated travel 
that occurs after the first location" where some employees are required to be present. (2AC ¶ 23.) 
Plaintiff alleges claims for violation of the Labor Code on an individual basis (1st-5th C/As), violation of 
the Unfair Competition Law, Business & Professions Code §§ 17200 et seq. (6th C/A) based on the 
violations of the Labor Code, as well as claims under the Private Attorney General Act, Labor Code 
§§ 2699 et seq. (7th C/A).  

Legal Standards for Ruling on Motion for Summary Judgment 
and Motion for Summary Adjudication 

A motion for summary judgment "shall be granted if all the papers submitted show that there is no 
triable issue as to any material fact and that the moving party is entitled to judgment as a matter of 
law." (Code Civ. Proc. § 437c(c).) When a defendant moves for summary judgment, the defendant 
bears the burden of producing evidence that plaintiff cannot prove one or more essential elements of 
plaintiff's claim. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 855 ["The defendant may, but 
need not, present evidence that conclusively negates an element of the plaintiff's cause of action. The 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 12 
JUDICIAL OFFICER: CHARLES S TREAT 

HEARING DATE:  02/23/2023 
 

 

16 

 

defendant may also present evidence that the plaintiff does not possess, and cannot reasonably 
obtain, needed evidence--as through admissions by the plaintiff following extensive discovery to the 
effect that he has discovered nothing."].)  

Motions for summary adjudication under Code of Civil Procedure § 437c(f)(1) "are 'procedurally 
identical' to summary judgment motions.'" (Duffey v. Tender Heart Home Care Agency, LLC (2019) 31 
Cal.App.5th 232, 240-241 [quoting Serri v. Santa Clara University (2014) 226 Cal.App.4th 830, 859–
860].) Generally, a defendant has met its burden "if that party has shown that one or more elements 
of the cause of action, even if not separately pleaded, cannot be established, or that there is a 
complete defense to that cause of action." (Code Civ. Proc. § 437c(p)(2).) Once the defendant has met 
this initial burden, the burden shifts to the plaintiff to produce admissible evidence showing that a 
triable issue exists. (Advent, Inc. v. National Union Fire Ins. Co. (2016) 6 Cal.App.5th 443, 453; Code 
Civ. Proc. § 437c(p)(2).)  

The Court may not weigh the evidence but must view it "in the light most favorable to the opposing 
party and draw all reasonable inferences in favor of that party. [Citations omitted.]" (Weiss v. People 
ex rel. Dept. of Transportation (2020) 9 Cal.5th 840, 864.) The issues to be considered on a motion for 
summary judgment are defined by the pleadings. (Doe v. Good Samaritan Hospital (2018) 23 
Cal.App.5th 653, 661; Teselle v. McLoughlin (2009) 173 Cal.App.4th 156, 161 ["The complaint 
measures the materiality of the facts tendered in a defendant's challenge to the plaintiff's cause of 
action,” quoting FPI Development, Inc. v. Nakashima (1991) 231 Cal.App.3d 367, 381.) When multiple 
theories are alleged in complaint, a defendant must negate all of them to prevail on a motion for 
summary judgment. (Teselle, 173 Cal.App.4th at 161-62.) 

Defendant's Motion 

A. Undisputed and Disputed Material Facts 

Plaintiff does not dispute most of the facts listed in Tesoro's Separate Statement of Undisputed 
Material Facts (Def. Sep. Stmt. and UMFs). Plaintiff filed a Response to the Defendant's Separate 
Statement (Pl. Resp. to Def. Sep. Stmt.) which includes a number of Additional Material Facts (AMFs) 
plaintiff contends demonstrate there are triable issues precluding summary judgment or summary 
adjudication.  

Tesoro's Separate Statement includes a long series of UMFs Tesoro contends demonstrate why SWAT 
was plaintiff's employer and that Tesoro was not. (See UMF Nos. 1-15, 17, 19-21, 23-25, 35-49, 51, 53-
55, 57-59.) Plaintiff argues the fact SWAT is admittedly plaintiff's employer based on the undisputed 
facts and does not mean that Tesoro is not plaintiff's employer as well under applicable law. (See Pl. 
Resp. to UMF Nos. 5, 6, 9, 10, 12-15, 23, 39, 40, 43, 44, 46-49.)  

Plaintiff also does not dispute a number of the UMFs Tesoro contends show Tesoro was not 
responsible for the allegedly wrongful conduct on which his wage and hour claims are based. (See 
UMF Nos. 27, 28, 30-34.) Plaintiff disputes some of Tesoro's facts, citing to deposition testimony and 
declarations regarding the role Tesoro employees play in the turnaround event, including holding 
safety meetings with SWAT representatives, and developing and monitoring the schedule for the 
turnaround based on the plans submitted by SWAT and other contractors. (Pl. Resp. to UMF Nos. 16, 
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18, 22, 29, 50, 52, 56, 57.)  

B. Issues Presented in Defendant's Motion 

Though set forth as seven issues in the motion, the motion generally raises three substantive issues: 
(1) whether Tesoro qualifies under applicable law as plaintiff's employer or was responsible for the 
alleged wrongful conduct in not paying plaintiff and others for donning or travel time alleged in 2AC ¶ 
23 based on its activities in supervising the turnaround performed by SWAT, its safety and security 
policies, and its policies and agreements with SWAT and the unions for compensating SWAT for work 
performed at the Martinez refinery; (2) whether Tesoro has shared liability for SWAT's failure to pay 
wages under Labor Code § 2810.3; and (3) whether plaintiff's PAGA and Labor Code § 2810.3 claims 
are barred for failure to exhaust his administrative remedies and failure to provide a statutory pre-
filing claim notice under Labor Code § 2810.3(d).  

C. Procedural/Evidentiary Issue Regarding Reply 

Tesoro's Reply did not include any response to Plaintiff's Additional Material Facts, but Tesoro filed a 
reply declaration by its counsel, Marlene Muraco, which attaches additional evidence not included in 
the motion.  

"Although, the inclusion of additional evidentiary matter with the reply should only be allowed in the 
exceptional case, the trial court's consideration of such additional evidence is not an abuse of 
discretion so long as the party opposing the motion for summary judgment has notice and an 
opportunity to respond to the new material. [Citation omitted.]" (Plenger v. Alza Corp. (1992) 11 
Cal.App.4th 349, 362, fn. 8 [citing Weiss v. Chevron, U.S.A., Inc. (1988) 204 Cal.App.3d 1094, 1098 and 
holding there was no abuse of discretion in trial court considering the new supplemental declaration 
evidence submitted with the reply where plaintiff did not object to the evidence, did not request a 
continuance, and did not suggest additional evidence could be presented to respond to the reply 
evidence].) The Court in Weiss v. Chevron, U.S.A., Inc. (1998) 204 Cal.App.3d 1094, relied in part on 
evidence submitted with the reply in granting summary judgment, and the Court of Appeal found no 
error. (Id. at 1098-99 [relying on the language of Code of Civil Procedure § 437c(c) that the court 
should grant summary judgment based on the "papers" before the court not limited to the original 
motion papers, stating "the court should consider all admissible evidence of which the opposing party 
has had notice and the opportunity to respond. [Citation omitted.]," and the court's inherent 
authority to consider additional evidence presented in a reply].)  

The Muraco Reply Declaration includes the complete copy of the Supplemental Agreement dated 
March 1, 2018 between Tesoro and SWAT, an excerpt of which was attached as Exhibit E to the Elster 
Opposition Declaration. (Muraco Reply Decl. Exh. A.) The Muraco Reply Declaration also includes a 
complete copy of the Tesoro California Refineries Construction & Maintenance Labor Agreement as of 
April 1, 2018 (MLA) with the State Building and Construction Trades Council of California, the Contra 
Costa Building and Trades Council and local unions who executed the agreement, among others, an 
excerpt of which was attached as Exhibit F to the Elster Opposition Declaration. (Muraco Reply Decl. 
Exh. B.) Because these documents complete and provide context to the agreements presented by 
plaintiff in opposition to the motion, the Court will consider those documents in ruling on the motion. 
The Court will also consider the additional deposition excerpts from the Hicks deposition offered by 
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Tesoro (Muraco Reply Decl. Exh. D) which include three pages of transcript portions of which were 
submitted by plaintiff in his opposition. (See, e.g., Pl. Resp. to UMF No. 16 [citing from Hicks Depo. pp. 
58, 59, and 60].)  

The Court reaches a different conclusion regarding the deposition transcript excerpts from the 
depositions of Bennett and Moak submitted with the Muraco Reply Declaration. (Muraco Reply Decl. 
Exhs. C and E.) (See Moore v. William Jessup University (2015) 243 Cal.App.4th 427, 432, fn. 3 [stating 
the general rule that party moving for summary judgment cannot rely on new evidence submitted 
with its reply and also the general rule that "failure to object to new evidence may result in a 
forfeiture which permits the trial court to consider the new evidence," citing Jimenez v. County of Los 
Angeles (2005) 130 Cal.App.4th 133, 140," but not considering the new deposition excerpts submitted 
with the reply either in the trial court or on appeal].)  

The Court notes that Tesoro's Reply and supporting papers were filed on January 25, 2023, and that 
the hearing on the motion has been continued for almost one month. This delay in the hearing 
provided plaintiff an opportunity to address the additional evidence or file evidentiary objections, 
which the Court could consider to have been forfeited under the foregoing authority. Though the 
Court does not rely on the Bennett and Moak deposition excerpts filed with the Reply in reaching its 
ruling, if the Court considered it in ruling on the motion, the evidence would only further support the 
Court's determination that Tesoro is entitled to summary judgment.  

Analysis 

In his extensive opposition papers, plaintiff does not argue that Tesoro failed to meet its initial burden 
of presenting evidence to support its grounds for summary judgment, and summary adjudication of 
each of the issues stated in the motion. Instead, plaintiff contends that the few UMFs he disputes and 
the additional material facts and evidence plaintiff presents create triable issues.  

A. General Facts Regarding SWAT's Turnaround Work for Tesoro and Plaintiff's Work 

Prior to 2020, Tesoro owned and operated an oil refinery in the Martinez. (UMF No. 1.) Its oil refining 
business involves converting crude oil into petroleum products which is accomplished through various 
processes performed at the refinery. (UMF No. 78.) The processing occurs in processing units that 
physically include pipes and pressure vessels which require periodic renovation under industry 
regulations. (UMF No. 79.) These renovations are referred to as "turnarounds" which involve a 
processing unit being taken offline and shut down while the contractors perform the "turnaround" on 
that unit, including replacing pipes and other materials and other related work. (UMF Nos. 78, 79, 85, 
86.) Turnarounds are performed on each processing unit at a refinery every six to ten years. (UMF No. 
79.)  

Tesoro and SWAT are parties to a California Master Services Agreement dated March 1, 2018 (Master 
Agreement) pursuant to which Tesoro engaged SWAT to perform work for Tesoro. (UMF No. 4.) 
Tesoro and SWAT also entered into a Supplemental Agreement dated March 1, 2018 (Supplemental 
Agreement). (AMF No. 89.)  

Plaintiff is a member of a union, United Association Local 342. (UMF No. 11.) SWAT is a party to a 
collective bargaining agreement, the Master Labor Agreement between Local 342, the Northern 
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California Mechanical Contractors Association and UMIC, Inc. – Industrial Contractors (the CBA). (UMF 
Nos. 8, 9.) Tesoro was not a party to the CBA when plaintiff worked at the Martinez refinery. (UMF 
No. 10.) The CBA to which SWAT was a party includes detailed provisions governing employee hiring, 
discipline and termination by SWAT, benefits and hours union employees will work for SWAT, and 
who will supply PPE and other materials for the employees. (UMF No. 10.) Tesoro had a separate 
agreement with unions in California, the MLA. (AMF No. 90.)  

Tesoro's Master Agreement with SWAT explicitly provides for an independent contractor relationship 
between the two companies. (UMF No. 5.) The Master Agreement provides that SWAT is solely 
responsible for controlling and directing the details its employees' work on the project, that SWAT is 
required to comply with all laws governing the work performed under the Master Agreement, 
including compliance with applicable wage and hour laws, and that SWAT employees are not entitled 
to any benefits Tesoro extends to its own employees. (UMF Nos. 5-7.) 

Plaintiff was sent by Local 342 to SWAT who hired him to work on the turnaround at the Martinez 
refinery. (UMF No. 12.) Plaintiff signed SWAT documents in connection with his employment by SWAT 
and was paid by checks issued by SWAT, SWAT managers were on-site supervising and directing 
plaintiff's work each day, and SWAT distributed plaintiff's protective equipment each day. (UMF Nos. 
13-15, 17.) SWAT is a separate and independent corporation from Tesoro with separate and 
independent employees and management, separate headquarters in Louisiana, and separate 
employee and other administrative policies, that Tesoro is in the business of owning and operating oil 
refineries and that SWAT provides specialized and technical turnaround services to the oil and gas 
refinery market, and that Tesoro has no ownership interest in SWAT. (UMF Nos. 1, 3, 24, 25.) 

B. Issues One, Two and Three: Tesoro Is Not Liable Under Causes of Action 1 Through 7 of 
the 2AC Because Tesoro Is Not Plaintiff's Employer and Was Not Responsible for the 
Alleged Wrongful Conduct  

The parties do not dispute that the operative Industrial Welfare Commission Wage Order is No. 16-
2001. IWC Wage Order No. 16-2001 governs construction and other workers. For purposes of a wage 
claims under the Labor Code statutes, where an IWC Wage Order applies, courts look to the 
provisions of the applicable wage order, in this case, Wage Order No. 16-2001, defining "employer" 
and "employee" to determine whether an employment relationship exists. (Martinez v. Combs (2010) 
49 Cal.4th 35, 66 ["In sum, we hold that applicable wage order's definitions of the employment 
relationship do apply in actions under section 1191."].) (See also Futrell v. Payday California, Inc. 
(2010) 190 Cal.App.4th 1419, 1429 ["Martinez teaches us that, in actions under section 1194 to 
recover unpaid wages, an IWC wage order governing a subject industry defines the employment 
relationship, and thus who may be held liable—as an employer—for unpaid wages."]; Taylor v. 
Financial (2021) 67 Cal.App.5th 966, 984, 1000 [wage order and Martinez test "control in cases 
involving whether an employer-employee relationship exists for purposes of the Labor Code wage 
statutes. [Citations omitted.]".)  

Like all the IWC Wage Orders, IWC Wage Order No. 16-2001 includes the same provisions defining 
"employ" and "employer" as the Wage Order considered by the California Supreme Court in Martinez. 
The Court summarized its ruling in Martinez regarding the meaning of "employ" for purposes of the 
wage orders and Labor Code § 1194 as follows: "To employ, then, under the IWC's definition, has 
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three alternative definitions. It means: (a) to exercise control over the wages, hours or working 
conditions, or (b) to suffer or permit to work, or (c) to engage, thereby creating a common law 
employment relationship." (Martinez, 49 Cal.4th at 64.) While a common law employment 
relationship is one alternative definition, it is not the only one under Martinez which may apply to 
determine a worker is an employee. Further, the first alternative definition is stated in the alternative; 
to demonstrate a worker meets the first definition, the employee need only demonstrate the 
employer exercises control over the worker's wages, or hours, or working conditions. (Taylor, 67 
Cal.App.5th at 984.) 

Plaintiff does not argue, and there are no facts or evidence before the Court, that Tesoro engaged 
plaintiff to work on the turnaround. Rather, it is undisputed Tesoro engaged SWAT to perform the 
turnaround, and SWAT employed plaintiff. (UMF Nos. 4, 11-14.)  

1. Facts Related to Alleged Employment by Tesoro 

a. Employee Work Schedule, Time Calculation and Compensation 

Plaintiff points to provisions of Tesoro's contracts with SWAT (Master Agreement and Supplemental 
Agreement) and the MLA by which the mutually agreed 40-hour work schedule started with the daily 
turnaround employee safety meeting, at which workers are expected to be in their Nomex and other 
safety gear ready to work, and that Tesoro had safety managers and supervisors meet with SWAT to 
disseminate safety information to all SWAT employees. (UMF Nos. 4, 17-20, 22, 23, 27-33, 38, 51-54; 
Pl. Resp. to UMF Nos. 18, 22, 23, 52, 56 [plaintiff was written up by SWAT because he violated 
Tesoro's "policy" by not being changed into his Nomex at the start of the safety meeting]; AMF Nos. 
91-95, 98, 99, 108, 109, 113-117, 120, 121.) The agreements collectively provide that Tesoro agreed 
with the unions and SWAT that its compensation to SWAT for the work day/40-hour work per week 
work schedule covers time spent by employees at the end of the day to return tools and equipment 
and reach the employee parking lot by the end of the scheduled work day, but that under the MLA 
employees are expected to be "at their place of work and ready for working at the starting time 
(which is the gang box, tool box or place where the foreman gives instructions to employees)." (AMF 
Nos. 98, 108, 120.)  

Plaintiff contends these agreements and practices mean the work start time begins at the daily 
morning safety briefing where employees had to be dressed in their protective gear, not taking into 
account the time to obtain and don the gear. (Id.; P. Resp. to UMF Nos. 17, 19, 20, 22, 27-31, 56.) 
Plaintiff contends these facts demonstrate the failure to pay plaintiff for the time he spent donning 
his Nomex before safety meeting is the responsibility of Tesoro, in effect because of the terms of the 
compensation Tesoro negotiated and agreed to pay SWAT under the Master Agreement and 
Supplemental Agreement and the time work commences based on the Tesoro agreement with the 
unions under the MLA. (AMF Nos. 91, 98, 99, 108, 109, 113, 120, 121.) 

Plaintiff also points to the electronic gate access records and a "Track" program that can create a "net 
billable" time that backs out the time between the employee entering the gate and the employee 
signing in for the safety meeting. (AMF Nos. 91-94, 113-116.) The "Track" system provision of the 
Supplemental Agreement expressly states in other portions of Section 5.1.b. cited by plaintiff that 
"Track is not meant to be used as a Contractor timekeeping system to allow Contractor to account for 
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its individual employee hours in compliance with federal, state, and local wage and hours laws. Track 
is meant only for validation of the rates agreed to between Contractor and [Tesoro] in this Agreement 
and any [Master Agreement] or Order referenced in connection with this Agreement." (AMF Nos. 91, 
113 [citing Elster Decl. Exh. E, the Supplemental Agreement § 5.1.b.].)  

Tesoro points to the complete text of the Supplemental Agreement and MLA, Muraco Reply 
Declaration Exhibits A and B, to place the portions of those agreements cited by plaintiff in context. 
Specifically, the Supplemental Agreement states that SWAT is to provide Tesoro with a "Track Rate 
Worksheet" which is Exhibit E to the Supplemental Agreement and the blank form of which is 
attached as part of plaintiff's excerpt. (Elster Decl. Exh. E.) The Track Rate Worksheet includes in its 
subtitle, "Pay Formula Worksheet Contract Terms & Conditions for Calculating Net Billable Hours." 
(Elster Exh. E p. 25 of 31; Muraco Reply Decl. p. 25, of 31.) The Track Rate Worksheet has a series of 
boxes or options that SWAT can select, one of which is "Early Time" and includes a provision "If arrive 
greater than or equal to ___ mins. Before schedule, count mins." The provision which plaintiff quotes 
in his AMF Nos. 99 and 121 is the "Early Time" provision in an ensuing page of the exhibit. (Elster Decl. 
Exh. E pp. 25-27 of 31; Muraco Reply Decl. Exh. A pp. 25-27 of 31.) The "Early Time" provision states 
"Pay formulas can include a configurable parameter that sets the boundary between billable and non-
billable time prior to the schedule." (Id.)  

There is no evidence regarding the contract pay rate formula and calculation of net billable hours, if 
any, that was actually agreed to or implemented between Tesoro and SWAT for the turnaround at the 
Martinez refinery, but the Court agrees with Tesoro that the provisions of the Supplemental 
Agreement and Master Agreement address the compensation Tesoro agreed to pay SWAT based on 
the calculation of the "net billable hours" for work performed by SWAT employees, not what SWAT 
was required to pay its workers. The Master Agreement and Supplemental Agreement do not dictate 
or govern in any way what SWAT was required to pay to compensate its employees or how SWAT was 
required to determine and calculate hours worked by the SWAT employees, including any hours that 
may be outside the defined 40-hour work schedule. Nothing in the contracts governing the financial 
and business relationship between Tesoro and SWAT, or the terms to which Tesoro and unions may 
have agreed to in the MLA, determine or govern SWAT's relationship with its employees, SWAT's 
organization of their work day, or SWAT's unequivocally stated duty to be solely responsible for wage 
and hour compliance issues for SWAT employees. (See, e.g., UMF Nos. 5-12, 15-20, 23, 27-33, 39-46, 
49-54.)  

b. Tesoro Control and Supervision of Plaintiff and Other SWAT Employees 

Plaintiff contends Tesoro exercised control and supervision over him sufficient to make Tesoro his 
employer under the case law. Under the Master Agreement, Tesoro can request that a specific SWAT 
worker be removed and replaced "for lack of competence or conduct which interferes with [Tesoro] 
operations or which is in breach of the terms" of the Master Agreement, but that provision of the 
Master Agreement states Tesoro "shall have no other rights of supervision or control over the 
Contractor's agents, employees, or subcontractor(s)." (AMF Nos. 102, 124; Elster Decl. Exh. D [Master 
Agreement § 18.3].) Tesoro requires SWAT's workers to badge in and out of the refinery, which 
registers the worker's name and videotapes workers entering the refinery. (AMF Nos. 91-94, 104, 105, 
113-116, 126, 127.) Tesoro also requires workers to comply with Tesoro's "Requirements for Working 
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at the Refinery," and other safety and environmental requirements set by the Tesoro health, 
environmental and safety manager at the location where work is performed. (AMF Nos. 101, 103, 
123, 125.) These requirements include a drug and alcohol testing program, background check 
requirement, smoking, drug and alcohol policies, facial hair policies, cell phone and PPE policies, 
among others, all of which are provided under the umbrella of a safety policy. (AMF Nos. 101, 123.) 
Tesoro also has a number of managers and supervisors who are responsible for overseeing the 
turnaround performed by SWAT by generating a "Master Execution Schedule" from the plans 
submitted by the contractors, such as SWAT, who are performing the turnaround and then 
monitoring daily the progress of the work and comparing the progress to the master plan schedule. 
(Pl. Resp. to UMF Nos. 16, 18; AMF Nos. 96, 118.) 

2. Application of Law to the Facts  

a. Suffer or Permit to Work 

Martinez explains this definition of employment arose from early 20th century statutes designed to 
prevent child labor by making a business owner liable if the owner knew that child labor was 
occurring but failed to stop it. (Martinez, 49 Cal.4th at 69.) Therefore, "[a] proprietor who knows that 
persons are working in his or her business without having been formally hired, or while being paid 
less than minimum wage, clearly suffers or permits that work by failing to prevent it, while having the 
power to do so." (Id.)  

To raise a triable issue that Tesoro knew SWAT was allegedly requiring plaintiff to work illegally 
without pay for the time he spent before the safety briefing donning his safety gear, plaintiff relies on 
(a) the terms of the MLA and the net billable time calculation if "early time" applies requiring 
employees to be at their station ready to work, (b) testimony by plaintiff Hill and other employees 
(see Elster Decl. Exh. S) that SWAT employees had to stop to obtain their Nomex gear from SWAT 
before the morning daily safety briefing and had to don the gear prior to the meeting, (c) Hill's 
testimony that he was written up by SWAT for putting on his gear during the safety briefing, and (d) 
Tesoro's power to require SWAT to remove and replace any employee working on the turnaround for 
incompetence, or conduct which interferes with Tesoro's operations or is a breach of the Master 
Agreement. (Pl. Resp. to UMF Nos. 22, 56, 98-100, 102, 120-122, 124.) The Court notes that the 2AC 
does not allege a failure to pay for time spent waiting in line to obtain the Nomex suits from SWAT 
and walking to the location of the safety briefing; plaintiff raised these additional issues in his 
deposition. (UMF No. 26 and 2AC ¶ 23; Pl. Resp. to UMF No. 26.)  

These facts alone, however, do not demonstrate or support an inference that Tesoro knew of SWAT's 
allegedly illegal conduct in not compensating plaintiff for the time spent putting on his safety gear. 
The facts are undisputed that SWAT provided and distributed the safety gear to its employees and 
that SWAT instructed its employees on how to track their work time and how to record their time on 
sign in/sign out sheets used by SWAT and that SWAT used this information to generate plaintiff's 
paychecks. (UMF Nos. 17, 19, and 20.) (See also Henderson v. Equilon Enterprises, LLC (2019) 40 
Cal.App.5th 1111, 1119-25 [rejecting claim that Shell was employer of station manager of gas station 
based on oil company's relationship with a third party company that operated the station owned by 
Shell, including based on contract terms with the operator allowing Shell to ask operator to remove 
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employees and setting operational standards for the station].) 

SWAT's representative Moak declares that it was SWAT that organized and ran the safety meetings 
plaintiff attended each morning. (UMF No. 18.) Plaintiff's facts cited in Response to UMF No. 18 do 
not dispute the fact stated. (Pl. Resp. to UMF No. 18.) They indicate Tesoro provided safety 
information to SWAT representatives to be disseminated to all SWAT employees and that members of 
the Contractor Action Safety Committee included a Tesoro safety representative, through which 
safety information was presumably exchanged as well. The fact the contract between Tesoro and 
SWAT includes compensation terms for net billable time between Tesoro and SWAT and that 
personnel are required to be ready to work under the MLA does not prove or support an inference 
that Tesoro had knowledge of SWAT's instructions to its employees regarding the employees' time-
keeping for the safety briefing, recording their work time on SWAT time records, SWAT policies or 
practices for employees obtaining and putting on their safety gear, and SWAT allegedly not paying its 
employees pursuant to the applicable labor laws. 

b. Control Over Plaintiff's Wages, Hours, or Working Conditions 

Plaintiff's argument that Tesoro exercised control over the wages SWAT paid plaintiff and its failure to 
pay for time spent donning his protective gear is similar to the argument made by the employee and 
rejected in Martinez. (Martinez, 49 Cal.4th at 71-72.) The Court rejected the argument that the 
contractual relationship between the company that bought the harvested produce from Munoz, 
which employed the farm workers to grow and harvest produce, meant that the purchaser indirectly 
controlled the farm workers' wages or hours. The fact that the purchaser set the net estimated 
proceeds amount to be advanced to Munoz, and that the price could impact whether Munoz 
obtained a profit, did not establish that the purchaser exercised control over the farm workers' wages 
or hours. (Id.) (See also Henderson, 40 Cal.App.5th at 1119-25.) 

Similarly, the terms of Tesoro's Master Agreement and Supplemental Agreement with SWAT, even if 
the early time provision had been adopted by the parties, dictate only the amount Tesoro negotiated 
for the calculation and payment of SWAT, not its individual employees, and SWAT is expressly 
required to comply with all applicable wage and hours laws. Plaintiff's evidence does not dispute that 
SWAT organized and ran the daily safety meetings, that SWAT instructed its personnel on time and 
record-keeping used by SWAT to generate the SWAT employee paychecks, and that SWAT was 
responsible for distributing any protective gear the employees needed to work and for the decision to 
write up plaintiff for donning his protective gear during a safety meeting. (UMF Nos. 12-23, 27-33, 46-
57.) Plaintiff cites a provision of the Supplemental Agreement that Tesoro could increase or decrease 
the 40-hour work schedule during the course of the turnaround (AMF Nos. 97, 119), but that 
provision again does not support an inference that Tesoro was responsible for how SWAT employees 
were instructed or organized to be ready for work at the safety meeting, or how they should mark 
their SWAT sign in sheets for purposes of calculating their pay to ensure SWAT's compliance with the 
wage and hour laws as required under the Master Agreement.  

Tesoro's provision of safety information to be disseminated to SWAT employees as well as other 
turnaround contractors does not dispute SWAT's role in organizing and running the daily safety 
meetings; it only provides evidence of the source of information given to SWAT employees about 
safety issues at the Martinez refinery. (Pl. Resp. to UMF Nos. 18, 29, 52.) Hill does not dispute that it 
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was SWAT managers or supervisors who counseled him on his work conduct and wrote him up for 
donning gear during a safety meeting. (Pl. Resp. to UMF Nos. 22, 33, 56.) His dispute is only that it 
was allegedly a Tesoro "policy" that he violated that resulted in the write up, because of the terms of 
the MLA and description in the Track Rate Worksheet to the Supplemental Agreement of "early time.” 
(Pl. Resp. to UMF Nos. 22, 56.) Even if the MLA to which Tesoro was a party provides for union 
employees to be "at their place of work and ready to work at the starting time," that fact does not 
dictate how and when SWAT instructed its employees to don their gear or account for their time for 
purposes of their timecard with SWAT and the calculation of their pay for their paychecks issued by 
SWAT. The provision of the MLA is not enough to demonstrate Tesoro controlled plaintiff's hours or 
wages. 

Plaintiff tries to raise a triable issue based on Tesoro's control over plaintiff's working conditions. In 
Martinez, the Court held that the close communication between Munoz and the purchaser of the 
produce regarding the harvest, including the presence of field representatives exercising quality 
control and checking the harvested and packed berries who sometimes directly pointed out problems 
to the individual farm workers, did not mean the purchaser controlled the working conditions of the 
farm workers. (Martinez, 49 Cal.4th at 75-77.) The Court found that "[s]upervision of the work, in the 
specific sense of exercising control over how services are performed" is the control over working 
conditions that establishes an employment relationship, and held that the field representatives' 
meetings with Munoz and his foreman, conducted daily or sometimes more than that, demonstrating 
how the purchaser wanted the produce packed and reviewing packed containers, was not the 
exercise of control over the farm workers' work or working conditions that gave rise to an 
employment relationship. (Id. at 76-77.) (See also Henderson, 40 Cal.App.5th at 1119-25.) 

The evidence plaintiff relies on is (a) Tesoro's control of access to the refinery through a gate access 
and badge in/badge out system, operated by a separate company with which Tesoro contracts, 
(b) the safety and security policies imposes by Tesoro on persons working at the Martinez refinery, 
and (c) Tesoro's use of the Primavera system and tick books to plan, coordinate, and monitor the daily 
progress of turnarounds. (AMF Nos. 91-94, 96, 101, 103, 113-116, 118, 134.)  

It is undisputed that SWAT had personnel supervising, directing, and instructing plaintiff in his work 
on the turnaround during the term of his employment there, providing him with his PPE, directing 
him regarding how to sign in and out and account for his time, and counseling him and writing him up 
for putting on his PPE in the safety briefing. (UMF Nos. 15, 17-23, 27-30, 32, 33, 49-57.) The evidence 
that Tesoro managers and supervisors monitored in detail the progress of the complicated 
turnaround process is similar to the field supervisors in Martinez who demonstrated how the produce 
should be packed and closely monitored the packing for quality control. There is no evidence that 
Tesoro's managers or supervisors involved in supervising and monitoring the turnaround process 
provided direction, instruction, or control over the manner in which plaintiff or other SWAT 
employees were performing their work in removing or renovating components of the processing unit, 
donning their PPE, or attending the morning safety briefings. 

Plaintiff's evidence regarding the controlled access and safety policies imposed on any persons 
working at the site similarly does not demonstrate the kind of control of working conditions Martinez 
holds may create an employment relationship. An oil refinery has obvious unique security issues and 
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physical hazards for anyone on site which warrant the owner's controlling access to the premises for 
security and safety reasons completely independent of any work being performed by the employees 
of SWAT on site. The materials cited by plaintiff regarding required background checks, restrictions on 
weapons, cell phones, and facial hair, and required PPE (AMF Nos. 101, 123) are policies issued by a 
safety officer on the face of the materials which are directed to all workers on the premises. The 
security and safety purposes for the protection of all those present are apparent and cannot 
reasonably be inferred as demonstrating control, supervision, or direction of the actual work being 
performed by plaintiff or other employees of SWAT in replacing pipes or renovating pressure vessels 
for the turnaround.  

3. Alternative Issue Two: Responsibility for the Alleged Wrongful Conduct 

Even if Tesoro qualified as a joint employer of plaintiff with SWAT, which the Court concludes is not 
the case, Tesoro is only liable for employment violations committed by Tesoro itself and not those 
committed by SWAT. (Serrano v. Aerotek, Inc. (2018) 21 Cal.App.5th 773, 780-82, overruled in part on 
other grounds in Donohue v. AMN Services, LLC (2021) 11 Cal.5th 58, 77 [affirming trial court's finding 
of no triable issue of material fact that "Aerotek fulfilled its own duty to provide meal periods"].) 
Plaintiff does not dispute this proposition but only contends Tesoro was responsible for the alleged 
wage and hour violations. (Opp. p. 12.)  

Tesoro frames the alleged wrongful conduct by Tesoro in the language used in paragraph 23 of the 
2AC which refers only to failure to pay for "the time it took to don" the protective gear and clothing at 
the start of the work shift and did not compensate for the "mandated travel that occurs after the first 
location where some Employees' presence is required." (2AC ¶ 23, UMF No. 26.) Plaintiff disputes the 
fact, citing testimony from plaintiff's subsequent deposition stating he also contends employees were 
not paid for time waiting to obtain and have distributed the protective gear and walking to the 
location of the daily safety meeting after donning their Nomex. (Pl. Resp. to UMF No. 26.) The 
additional contentions from plaintiff's deposition are reasonably within the scope of the allegations of 
the 2AC. Moreover, Issue Two as framed addresses whether Tesoro or SWAT was responsible for any 
failure to pay for the time spent in the tasks alleged by plaintiff. (UMF Nos. 26-34.)   

In Issue Two, plaintiff does not dispute that SWAT managers instructed him on how to track his work 
time for his work at the Martinez refinery. (UMF No. 32.) He also does not dispute that SWAT was 
solely responsible for writing up plaintiff for the one time plaintiff put on his Nomex gear during the 
morning safety briefing, and that Tesoro had no role in the write up. (UMF No. 33.) He does not 
dispute that he could have driven his own vehicle into the refinery and parked on site but chose 
instead to ride with a union steward to carpool into the facility to the safety briefing. (UMF No. 34.)  

While plaintiff contends that he was required to write down a 6:00 a.m. start time on his time sheet 
which was the start of the safety meeting, there is no evidence that Tesoro directed him to do so or 
that Tesoro set the time or manner of conducting the safety briefing, only that Tesoro provided safety 
information to be disseminated to the SWAT employees through communications with SWAT 
representatives. (UMF Nos. 15-20, 23, 27-30, 32, 33.)  

The only additional evidence plaintiff offers that Tesoro itself is responsible for the alleged wrongful 
conduct is the contract terms cited above from the MLA and the Supplemental Agreement "early 
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time" description from the Track Rate Worksheet." (AMF Nos. 108, 109.) For the reasons set forth 
above, that evidence is not sufficient to support that Tesoro was responsible for SWAT not 
compensating plaintiff for any additional time for donning or walking to the safety briefing.  

The Court finds Tesoro has met its initial burden and that plaintiff has not raised triable issues of 
material fact regarding Tesoro's status as plaintiff's employer or Tesoro's responsibility for the alleged 
wrongful conduct for purposes of all causes of action alleged in the 2AC, covered in Issues One 
through Three of the motion.  

C. Issue Seven: Plaintiff's "Vicarious" Liability Claims Against Tesoro under Labor Code 
§ 2810.3 Are Barred Because SWAT Employees Did Not Perform Work in the Scope of 
the "Usual Course" of Tesoro's Business  

Plaintiff contends that the turnarounds are part of the usual business of Tesoro because turnarounds 
are required to be performed on the processing units regularly in order to operate the refinery to 
meet safety and regulatory requirements, and because Tesoro employs many managers and 
supervisors who are responsible for overseeing the turnaround performed by SWAT and other 
contractors. (Pl. Resp. to UMF Nos. 80, 81, 84; AMF Nos. 133-136.) Plaintiff cites daily safety meetings 
in which a Tesoro Safety Supervisor participates and communications by the Safety Supervisor with 
turnaround contractor representatives to disseminate safety information. (AMF No. 135.) He cites the 
daily planning meetings the Tesoro turnaround and other supervisors and managers involved in 
overseeing the turnaround attend while the turnaround is being executed. (AMF No. 135.) A Tesoro 
safety representative is on the Contractor Action Safety Committee. (AMF No. 135.)  

California Labor Code § 2810.3 provides that a "client employer shall share with a labor contractor all 
civil legal responsibility and civil liability for all workers supplied by that labor contractor for ... the 
payment of wages." Tesoro characterizes the liability imposed on a "client employer" under § 2810.3 
as "vicarious" liability, but the statute and its legislative history suggests "shared" or "joint" liability 
may be a more appropriate characterization. (See Morales-Garcia v. Higuera Farms, Inc. (C.D. Cal. Oct. 
15, 2021), 2021 U.S. Dist. LEXIS 200527, at *1, 106 [based on a review the legislative history, the Court 
concluded that the goal of § 2810.3 was to expand "shared civil liability beyond that contemplated 
under the joint employment test" of Martinez, but not to overrule Martinez so as to make companies 
which market, distribute, and sell produce liable under the statute].)  

The statute defines a "client employer" as "a business entity ... that obtains or is provided workers to 
perform labor within the usual course of business from a labor contractor." (Lab. Code 
§ 2810.3(a)(1)(A).) A labor contractor is an "entity that supplies ... a client employer with workers to 
perform labor within the client employer's usual course of business," but excludes, among other 
entities, a union. Section 2810.3(a)(6) defines "usual course of business" as "the regular and 
customary work of a business, performed within or upon the premises or the worksite of the client 
employer."  

1. Lilienthal "Cause of Action" 

Tesoro contends that plaintiff's claims under Labor Code § 2810.3 against Tesoro allege a shared 
liability based on the failure of the labor contractor to comply with the wage laws and therefore 
states a separate cause of action under Lilienthal for a distinct and separate invasion of a primary 
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right. Plaintiff has not contested that Issue Seven is appropriate for summary adjudication under the 
Lilienthal analysis and a ruling on that issue would fully dispose of causes of action against Tesoro for 
shared liability asserted under that statute.  

2. Section 2810.3 Does Not Apply to the Turnaround Work 
Performed by SWAT for Tesoro 

There is little case law construing the meaning of “usual course of business” in § 2810.3. Most of the 
cases which address the issue are unreported, federal decisions generally from the district court 
which are at best persuasive authority not binding on this Court. For example, in Morales-Garcia, the 
Court granted judgment in favor of the defendants after a bench trial on plaintiff's § 2810.3 claim, 
because defendant's business was selling strawberries. Plaintiff's evidence was not sufficient to find 
defendant's "usual course of business" was growing and harvesting the fruit even though the sales of 
fruit were necessarily dependent on fruit being grown and harvested by the other company and its 
workers. (Morales-Garcia, 2021 U.S. Dist. LEXIS 200527, at *100.) (See also Gutierrez v. New Hope 
Harvesting, LLC (C.D. Cal. Sep. 21, 2022), No. 2:19-cv-07077-FWS-AFM, 2022 U.S. Dist. LEXIS 187073, 
at *1, *52-54 [in context of summary judgment motion, defendant, whose business was marketing 
and selling strawberries to third party customers, was not liable to plaintiff and putative class 
members under § 2810.3 who worked for companies that grew and harvested the strawberries, 
stating "Plaintiff and the Putative Class' theory seeks to extend Defendant's 'usual course of business' 
to growing and harvesting strawberries because strawberries need to be grown for Defendant to sell 
them, and because Defendant makes representations in its sales to other companies that it 'grows' or 
is a 'grower' of strawberries. [Citations omitted.] But adopting Plaintiff's theory would extend the 
terms of the statute—which concern Defendant's 'regular or customary work'—to encompass the 
entire production chain by virtue of the product sold rather than the dynamics of Defendant's and 
New Hope's respective courses of business."].) 

Williams v. Costco Wholesale Corp. (N.D. Cal. July 10, 2020), No. 18-cv-00884-JSW, 2020 U.S. Dist. 
LEXIS 265099, at *1, aff'd by Williams v. Costco Wholesale Corp. (9th Cir. Oct. 29, 2021), No. 20-
16455, 2021 U.S. App. LEXIS 32387, at *1-2, is instructive. In affirming the order granting summary 
judgment in Costco's favor on the § 2810.3 claim, the Ninth Circuit cited evidence presented by 
Costco that "road shows" which plaintiff presented were discrete events, representing less than 1 
percent of Costco's business and operate under different, consignment model unlike its primary 
merchandise sales, and plaintiff's evidence that Costco stores generally engage in product 
demonstrations and sales was not enough to raise a triable issue that the work was in the "usual 
course" of Costco's business (Id. at *2.) (See also Bautista-Perez v. Juul Labs, Inc. (N.D. Cal. Dec. 18, 
2020), No. 20-cv-01613-HSG, 2020 U.S. Dist. LEXIS 238851, at *14-15 [in context of a summary 
judgment motion, plaintiff as a member of staff provided by a labor contractor for a phone bank to 
support company's campaign against a ballot measure had no claim against company under § 2810.3 
as the company's usual course of business was to produce electronic cigarettes, not engage in public 
affairs campaigns].) 

The evidence in this case shows the turnarounds are major construction or reconstruction projects 
performed on the physical plant and equipment which Tesoro uses for processing and refining its oil 
products which require months to complete. (UMF Nos. 79, 83 [citing to Q2 2019 turnaround], 85, 86; 
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AMF No. 133.) The undisputed facts are that Tesoro's business is owning and operating an oil refinery 
which processes and refines crude oil into petroleum products. (UMF No. 78.) Tesoro's business 
requires its processing units to be renovated through the "turnaround" events. (UMF No. 79; AMF No. 
133.) There are two to three turnaround events at the Martinez refinery each year. (UMF No. 87; AMF 
No. 133.)  

Plaintiff offers four additional facts in opposition to the motion for summary adjudication of his claims 
under § 2810.3. (AMF Nos. 133-136.) Plaintiff provides additional detail regarding turnarounds, that 
they are performed for safety and regulatory reasons, that they require 12 to 18 months of planning, 
and that they take months to complete, as the turnaround SWAT performed at the Martinez refinery 
on which Plaintiff worked took more than four and a half months to perform. (AMF No. 133.) SWAT 
has a permanent office on-site at the Martinez refinery for turnaround work, and Spencer Moak of 
SWAT has worked on site at the Martinez facility since 2018. (AMF No. 136.)  

Plaintiff disputes UMF Nos. 80 and 81and contends that Tesoro has maintenance personnel with 
"responsibilities on turnarounds." (Pl. Resp. to UMF Nos. 80, 81.) Plaintiff also contends Tesoro "is 
involved with determining the planning, scheduling, supervising, coordinating, monitoring, tracking, 
and executing its turnarounds, much of which Tesoro does on a daily basis." (Pl. Resp. to UMF No. 84.)  

Plaintiff expands on the role Tesoro personnel play in the turnarounds performed by SWAT and other 
contractors engaged by Tesoro in his additional facts. Tesoro personnel create a Master Execution 
Schedule drawn from the plans submitted by the contractors like SWAT engaged to perform the 
turnaround, and then monitor the progress made by SWAT and other contractors as they perform the 
turnaround to compare the progress to the plan. (AMF Nos. 134, 135.) Plaintiff describes the number 
and roles of Tesoro managers and supervisors who engage the contractors such as SWAT, who have 
daily discussions with SWAT representatives regarding the progress of the SWAT work, and who 
monitor safety issues and disseminate safety communications to turnaround contractor 
representatives. (AMF No. 135.) A Tesoro safety representative is on the Contractor Action Safety 
Committee, and a Tesoro Safety Supervisor meets with turnaround contractor employees for a daily 
safety meeting. (AMF No. 135.)  

The evidence submitted by Plaintiff shows Tesoro selects the units which would be subject to the 
turnaround and determines what needs to be fixed in the unit and the amount of time allocated for 
completing the turnaround, but SWAT is responsible for developing and implementing the detailed 
work plans to accomplish the turnaround for the units. (UMF Nos. 84-86.) Tesoro creates progress 
reports (the "tick book") and compares those to SWAT's detailed plans for the implementation of the 
turnaround for a unit to monitor the project and determine whether the project is on track to be 
completed in the time allocated based on SWAT's plans submitted to Tesoro when the project 
commenced. (Pl. Resp. to UMF Nos. 80, 81, 84; AMF Nos. 134, 135.)  

There is no evidence that Tesoro is in the business of renovating and reconstructing processing units 
at its oil refineries, either on its own premises or for other companies. The fact that operation of an 
oil refinery requires periodic re-construction and renovation of the components of the physical plant 
to comply with oil industry regulations means that "turnarounds" are "essential" for Tesoro to 
continue in the oil refining business, but not that performing turnarounds is the regular and 
customary work of Tesoro's business. Just as growing and producing berries is essential to the 
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business of a company that markets, distributes, and sells produce, the necessity of that work to the 
produce seller's business does not mean that growing and producing the fruit is part of the "usual 
course of business" or is the "regular and customary work of" the produce seller.  

None of the evidence cited by Plaintiff shows that Tesoro had personnel responsible for conducting or 
performing any of the underlying work involved in the turnaround (i.e., replacing pipes or pressure 
vessels for a processing unit, fabricating and installing spools of pipe, and testing the replacements 
and revamped processing unit of the refinery). (UMF Nos. 78-86.) The evidence supports that Tesoro's 
"usual course of business" includes overseeing turnarounds performed by SWAT and other 
contractors and compliance with Tesoro's safety and security policies, not that the extensive, 
specialized construction and renovation work entailed in the turnarounds is part of Tesoro's "regular 
and customary work" of its business refining crude oil into other petroleum products. 

The activities and role of Tesoro's personnel in connection with the turnarounds appear to be similar 
to the activities a homeowner might perform when engaging a contractor to renovate a portion of its 
residence to plan the renovation and time frame for completion, monitor the progress of the 
renovation, to address any safety or security issues at the property, and to make sure the work is 
being performed properly and timely in accordance with the plans. None of the evidence supports 
directly or by reasonable inference that Tesoro itself or its own employees engage in the work 
comprising a turnaround of a processing unit at its refineries. 

Based on this analysis, SWAT did not supply Tesoro with workers to perform work within the "usual 
course" of Tesoro's business or the "regular and customary work" of Tesoro's business when it 
supplied labor to perform the turnarounds on the processing units at the Martinez refinery. Section 
2810.3 does not apply to Tesoro under the facts and circumstances presented.  

Tesoro has met its initial burden and Plaintiff has failed to raise a triable issue of material fact 
regarding Issue Seven and that Tesoro is not liable under § 2810.3 for any failure by SWAT to pay 
wages. 

Conclusion 

The Court does not need to reach Issues Four, Five, and Six, based on the Court's conclusions there 
are no triable issues of material fact under Issues One through Three and Seven and that Tesoro is 
entitled to judgment in its favor on those issues, which fully resolve all causes of action against Tesoro 
and entitle Tesoro to summary judgment.  

Issues Four, Five, and Six are each asserted as an alternative ground for relief. Even if the Court were 
to conclude that Tesoro has not demonstrated it is entitled to summary adjudication of one or all of 
those three alternative issues, it would not preclude the Court from granting summary adjudication of 
other issues, or summary judgment on the 2AC. 

 

 


